IN THE CIRCUIT COURT OF DAVIDSON COUNTY, TENNESSEE
FOR THE TWENTIETH JUDICIAL DISTRICT AT NASHVILLE

STATE OF TENNESSEE,
Petitioner,
No.

V.

DAVID DAIL doing business as SHADY
VALLEY COUNTRY STORE,

R T ol T S g S g

Respondent.

ASSURANCE OF VOLUNTARY COMPLIANCE

The State of Tennessee, by and through Robert E. Cooper, Jr., the Attorney General and
Repor;er (“Attorney General”), at the request of Mary Clement, the Director of the Division of
Consumer Affairs of the Department of Commerce and Insurance (“Division”), accepts this
Assurance of Voluntary Compliance (“Assurance”) given by David Dail doing business as Shady
Valley Country Store of Shady Valley, Tennessee (“Respondent™),

WITNESSETH:

Some of the facts and circumstances surrounding the execution of this Assurance are as
follows:
A The Division and the Attorney General conducted an investigation of a business

practice of Respondent. This practice involved unreasonably raising gasoline prices in response
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to Hurricane Jke. Respondent’s business practice is more fully described in the Retibion: Asa- - -

result-of the investigation, the Division and the Attorney Genera} determined that certain acts and

practices of Respondent violated the Tennessee Consumer Protection Act of 1977/ TENN. Copg

ANN. §§ 47-18-101, et seq, (the "Act").

B.

Respondent neither admits nor denes any wrongdoing. Further, pursuant to

TeNN. CoDE ANN. § 47-1 8-107(c), acceptance of this Assurance by Respondent sh.fail not be

- considered an admi ission of a prior violation of the Act.

C.

Therefore, pursuant to TENN. Cobg ANN§ 47-1 3—107, Respondent desires to give

- this Assurance, and the Attomey General desires to aééept it, in order to avoid the gxpense of

litigation,

NOW, THEREFORE, acting pursuant to TENN. CODE ANN. § 47-18-107, Respondent

. gves, and the Attomey General accepts, the following assurances:

. 1. DEFINITIONS

~ As used in this Asstirance and;éséompan){ing Agreed Order, t_he,foﬂowing_.'w ords or terms:+

. -shall have the following meanings: . -
L1 “Assurance of Voluntary Compliance” or “Assurance” shall refer to this document

1.2

1.4

. organized.

entitled Assurance of Voluntary Compliance in the matter of State of [ennessee v,
David Dail doing business as Shady Valley Country Store. :

“Consuter” means any person, a natural person, individual, goverumental agency
or other entities, partnership, corporation, trust, estate, incorporated o
unihcorporated association, and any other legal or commercial entity However

"Diviston” or “Division of Consumer Affaies” shall refer to the Tennestee Divigion

of Consumer Affairs of the Department of Commerce and Tosurance.

“Rcspbndent" shall refer to Shady Valley Country Store and/or any and| iall officers,
owners, employees, agents, representatives and subsidiaries thereof.
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L5 - “Petitioper,” “State of Tetmessee,” dr"‘At‘tdmey General” shall referito the Office of -
. the Tennessee Attorney General.

16  “Tennessee Consumer Protection Act” or “Consumer Act” shall refgr to the
Tennessee Consumer Protection Act of 1977, as amended, and relafed statutes
- found at Tenn. Code Amm. §§ 47-18-1 01, et seq. :’

t
i

i

2. JURISDICTION

2.1 Tunsdiction of this Court over the subj‘eét matter Hereiﬁ -a-nd over the pers&:s of the-
- Respondent for the purposes of entering into aﬁd enforcing this Assurance and the‘accoﬁ:panyinrg
Agreed Order is admitted. Jurisdiction is retained By this Court for the purpose of :enal;ﬁng tﬁe
parties to apply for such fmher orders and directions as may be MECESSATY Or appropriate for the
-constructior, modjﬁc‘ation'dr execution of this Assurande and the acéompan)dhg Agreed Order, -
- -inciudjng enforcemetit of compliance fheréwﬁth and assessinen;c of penélt:ies for vi;ola-tionis)
@e’:regf. Respondént agrees to pay all comrt costs and reasonable attorneys’ fees and any costs.
associated with any sucge.ésﬁll petitions to enforce any ptqviiéidn of this Assurance and the .- - ..
5°5°51Pmﬁ'?g Agted Orte agaist Responden, |
3.1 Pursuant to TENN. CODE ANN. § 47-1 8-107, vene as to all‘matt-m's bgtween fhe ﬂ
"+ parties relating hereto or arising out of this Assurance is solely in the Circuit Court difDﬁvidso_n

County, Tennessee.

4. PERMANENT INJUNCTION AND REHABILITATION

It is hereby agreed that upon approvat of this Assurance by the Court, Resporjdent and -

‘anyone ih concert with Respondent, shall be permanently and forever efjoined, restrgined and
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~ bound from direi:tly or indire;:tly engaging in thépiacticgs_ set forth herein a:ﬁd ﬁ'uﬂm,-- |
- ‘pexmanénﬂy required to directly or mdirectly satisfy the affixmative rcqmrements ket forth hercm B
41 Responden; shall not umégsonahly raise prices or uureasénably rcsm';;t Supﬁlies of
essential goods, cc&mmoditias;or services, including, but not limited to, gasoline, diesel or ethano],

- i direet response to a crime, act of terrorism, war or namxal d;lsaster regardless of whether such :
- cxime, act of terrorist, war or natural disaster ocewrred in the State of Tennessee,

42  TIntheevent a state of emergency is declared and is apﬁlicaﬁ{e to-
Rcspondent the Respondent shall be required to maintain business records regardxhg foel -
dehvenes, ﬁzel sales and pricing information fox each reta:a.l locanon, meluding, buf not timited to.

__the following:

(A 'mfdmation'iéééxﬁiﬁé petroloum fue] deliveries from wholesa

dlstnbutors or supphers, mcludmg the date aud time of each delivery; the type and
i petroleum fiel product debvered; thc co:-;t per gallon pald to the wholesaler dxstrfbu ‘ or mlppher
the last tank inventory in gallons Immedlately before each delivery; and the name, dddvess and -
telephone number of the wholesaler, dlStl‘lblltOI‘ or supplier.
o (B) Information regarding each retail price change for each petrolesim firel
product offeved for sale, mcludmg the date and time of each retail price change; the type and grade .
-' of petroleum fuel product; the rfatall price per gallon immediately after the price ch:ﬁe; and ther |
| retail price ﬁer gﬂkm’ immediately before the price change. | |
 (€) The total dolars of retail sales.
(D) The total gallons of retail sales for each petroleum fuel product,

4.3  Respondent shall be prohibited from stating, implying or causing to He stated or

| implied that the Attorney General, the Division of Consnmer Affairs, the Departroenis of .
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Commerce and Insurance or any other govezmnental umt of the State of Tennesseg
sanctxoncd or’ authonzred any practice, act, or conduct of ﬂze Respondent

44 Respondent shall be prohibited from Tepresenting or implying that

other acts or practices hereafter used or engaged in by Defendant have been approit:

i part, by the State. o
s 5. RESTITUTION

5.1 Q‘I‘he Respondent agrees to refund td any éoﬁsumer who purchased

s
$5.98 or more per gatlon fmm Shady Valley Country Store, located at 110 Htghwi

. Vallcy, Tennessee 37604, 100% of the: full amount of the actual gasolme sa]e if the

presents 2 recaxpt or other evzdcnce that the consumer purchased gaso]me and Pald
per gatlon of gasohne In lieu of a receipt or other evidence,

: af}ida\ut settmg forth that the consumer purchased gasoline for $5.98 or more perg

Respondent shall report to the State | m wntmg each rcquest for a refund, with detail

ReSpondent’s resolutlon of each request mthm 20 days of the request to the foll

Deputy 'Aﬁ:m’ney General

Consumer Advocate and Pmtectmn Division

Office of the Attorney General of Tennessee
- P.O. Box 20207

Nashville, Tennessee 37202- 0207

6. ATTORNEYS® FEES-AND COSTS TO THE STATE

6.1 Puxsuant to Tenn Code Ann. §§ 47-18-108(b)(3). and 47-18-108(a)(5

shall pay to the Statc of Tennessec the sum of Five Hupdred Dollars ($500 00) for

- and costs of i anestlgatlon, pmsc:cuhon and monitoring for comphance of this matter,

=be used for consumer protection purposes or other lawful purpose at the sole dlscretl

Attorney General. Said payment shall be 'mad_e by providing a éertiﬁed‘or cashiers

v5u

P.07
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' payable to th.e “’I‘Ieasuxer State of Tennessee - Attorney General” and shall be delivered to the -

~ One Thousand Dollars ($1 000. OO) to the State of Tennessee as 4 civil penalty in thigmatter.- Said-- - - - -

Attomey General on the day of execution of this Judgmcnt If the entire monetagy amount

auticipated by the State of Tennessee is not received, anv monies recelved shall figst be atmbuted

to attomeys™ fees pursuant to Paragraph 6, and then to civil penalties pursuant 1o phragraph 7. If

the State of Tenmessee recerves additional money beyond the amom:]t set forth bergin, it shall be

used for attorneys fees set forth in this Paragraph.

7. CIVIL PENALTY

71 Pursuant to Tenti. Code Amn. § 47-18- I()B(b)(3), ‘Respondent Shall Py

the sim of

. Hpayment shall be made mlmedxately upon execution-of this Iudgment by prowdmg he Atiorney

- General 'with a cemﬁed check made payablc to.the “’]?reasuxer, State of Tennessee -{Civil

Penaltles”

8. MONITOR]NG AND COMPLIANCE
~—————-—-_..___._...______________

21  "Upon retuSL Respondent agrees fo prmnde books, records and 6ocwnents to the

State at any time, and ﬁlrther, to mfonnally or fonnally under oath prowde testimozly and other.

- mfbnnatlon to the State re!atmg to comphance with thxs Assu:rance Respondent shill make any

requested mformation available within one (1) week of the request, at the Office of the Attomey |

- General,-Consumer Advocate and Pmtectmn Division, 425 Fifth Avenue North Nash ilte,

: Tennessee 37243 or at any other. locahon within the State of Tennessee that is tutnal

“ I writing to Respondent and the Attomey General. This section shall in no way Limit the State 5

night to obtain docurnents, mformat:on, or testimony pursuant to any federal ot state Bw,

regulation, or rule.

T et oy i .___'. e LIS

ly agreeabic S
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- 72 The State of Tennessee has the rigilvlt‘to teét éhép I‘{espo:tdént‘for;hev éu@ose :;f
“confirming compliance with this Assurance and state law. The test shoppers are hot required to
disclose that they are representatives of the State of Tennessée when making contict with
: Respondent Further ﬂle State of Tennessec may xecard any or al} aspects of its @hcxtatmné -or-
| v1snt(s) Wlth Respondent 1 audio or video form w1thout notice to Respondent.
9. PRIVATE RIGHT OF ACTION
9.1  Pursuant to TENN CObE ANN. §§ 47-18-109 and 47-18-1 07(3) no llmg mn tlns
+ ~Assurance shall be constried to affect any private nght of action that a consumcﬂpmrson may hold
against Respondent. |
10. PENALYY FOR FAILURE TO COMPLY
iO.l Pursuant to TENN. Cops Ann. § 47-18-107(t), Respondent understafids that upon |
execution and ﬁlmg of this Assmance any subscquent faﬂure to comply w:th the tgmms hereof i is .

SR "_'”'_pnma facz e ewdence of a Vlt)lathIl of the Tmm\essee Consumw Protet:hon Act

-.!. prn

10 2 Pu:rsuant to TENN CODE ANN § 47 18 107(f) Respondent understands that any .
A knomng vmlat:mn of the terrns Qf tlns Assurance shail be pumshable by cml penaltms of not Iﬁ(ﬁf&
| than One Thousaud Dollars ($1,000. 00) for each violation, in addmon to any other apprapriate
penames and sahctions, mcludmg but not limited to conterpt sanctions and the imposition of
attorneys’ fees and costs. Respondent agrees to pay all 'cogxt costs and attormeys’ fegs associated
“with any petitions to enforce this Assurance and Order against the Respondent.
11. REPRESENTATIONS AND WARRANTIES
11.1  Respondent represents and warrants that the éxecution and delivery of this

Assurance is s free and vohuntary act, that this Assurance is the result of good faith pegotiations,
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and that Respondent agrees that the Aséﬁxance and'tcr'msz hereof are fan- andlrf:as
pﬁﬁes warrant that they will implement the tetmns of fthisAssurance in good faith|

- offer, agreements, or inducements of any nature whatsoever have been made to it
- Tenneqsce its attorneys or any employee of the Attomey General's Office or the I
Consumer Affairs to procure this Assurance, ! |
11.2 - Respondent represents that signatorjes to this Assurance have anth

~and bind the Respondent. e

13 Respondent Dawd Daﬂ domg busmess as Shady Valley Country S

| and represents that it is the proper party to this Assurance and the accompanying
11.4

-and Warrants that it is the true ]egal name of the entity entenng into this Assuxance

~ accompanying Agreed Order.
11.5 Respondcnt further ackuowiedge and understaud that the State exXpr

- ﬁpén all of the representanons and warrmtxas set. forth herem, and that if they are faj
- dect?_pnve misleading or maccurate, the State has the right ._to mbvg'to vacate or set
: {\Assprané:e,‘if the State so é].f:cts.-. -

12. GENERAL PROVISIONS

12.1° Respondent will not participate directly or indiréctly m any activity tﬁ

Separate entity or corporation for the putpose of engaging in acts prohibited in this Al

- for any other piripose which would otherwise circumvent anypartof this Assurance of

--purposes-of-this Assurance.

'12.2  Neithet Respondent nor anyone acting on their behalf shall state or lmp

P.10
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Department of Commerce aud Insunmce or any other governmental unit of the St;

approved, sanctioned, or authonzed any practice, act, or cemduct of the Rcs;;ondent.

P11

te of Tennmsac LV

123 Acceptance of this Assurance by the State shall not be dcemed apptoval by the .

State of any of Respondant 5 advemsmg or other busmess practices,

12 4 Tlus Assurance and the accompanying Agreed Order may only be dnforced by the

parties hereto,

12,5  The titles and headers to each section of this Assurance are for convenience

purposes only and are not mtended by the partles to lend meamng to the actual proyisions of the -

AASSI,n'anCB

}2.6  This document shall not be construed against the “drafter” becanse bith parties .

‘ paxticipated in ﬂ]_le draftmg of this document,

- agreement of the parties with regard to the resoluuon of. the matters set forth in the Sthte’s Petition. o

12.8 Nothmg mn this Assmance shall be.construed to Imnt the authonty of ﬂzé Attomey

General to pmtect the mterests of the State or the pe0ple of the State of Tennessee.
‘this Assursrnice shall not bar the State or other govcrnmeﬂtal enti_ty from enforcing

regulations or rules against Respondent.

In addition,

laws,

© 12, 9 Thu: Assurance shall be bmdmg and effect:we against Respondent upan

Respoudent s execunon of the Assurance In the event the court does not approve

this. Assurance,

thas Judgment shall be of no force and effect against the State of Tennessee or Resposident.
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Oxder,

illegal, invalid or unenforceable, such illegality,
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12.11 Nothing in this Assurance constitutes an agreement by the State of
conceming the chiracterization of the amounts Paid heretnder for purposes of an

under the Internal Revenue Code Or any state tax laws.

12,11 Respondent waives and will not assert any defenses Respondent

criminal prosecution or administrative action rclatmg to the conduct described iy

Fines Clauses (_:)f the Constitution or principles set forth i n Hudson v. United States,

P.12

Tennessee

¥ proceeding

mly have to any

e State’s
r or Excessive

118 8. Ct. 488

(1997), and dustin v. United States, 509 U.S. 602 (1993),
Respondent has agreed to pay under the terms of this Assurance is not punitive in

for purposes of such criminal prosecution or a_dminjstmtivg action.

and agrees that the amoi:that

ect or nature

1212 No waitver, modification, or ameadment of the terms of this Assuran?e shall be

. valid or bmdmg unless made in writing, signed by the both parhes approved by th].J

and such paxty notwithstanding such failure, shall have the right thereafter to

Honorable

- -;--other party of any of the ptovisions of this Assm'ance and the accomp:mymg AgreediOrder shall

.not be deemed a waiver of any of the provisions of this Assurance and the accomparfying Agreed

jinsist upon

the specific pe:formance of any and all of the provisions of this Assurance and Agreéd Order and

the imposition of any applicable penalties, including but not Lmited to contemnpt, civi

and/or the payment of attorneys’ fees to the State.

1214 If any clausé, provision or section of this Assurance shall, for any reas

| penalties

b, be held

other clause, provision or section of this Assurance and this Assurance shall be con

invalidity or uﬁenforceablity shall n

affect any

d and




Jan 15 20409 11:01 P13

enforced as if such illegal, wvalid or unenforceable clause, section or other provigion had not be -

contained herein. | |
12.15 Respondent waives any and all chal]engeé- in law or equity to the efitry of the

© Assurance and Agreéd Order by the courts. Further, Respondant waives any right to appeal |

- petition for certiorari, move to reargue or rehear ot to othervsnsc be hcard 1n conne ctmn wﬂh any

Jjudicial proceedmgs under this Assurance and Agreed OIder.
12.16 Time shall be of the essence with Yespect to each provision of this Assurance tﬁat :

requires action to be taken by either party within a stated time penod or upon a spe clﬁed date. |
12,17 Thls Assurance sets forth the entire agreement between the parties, ahd there are 1-10- |

: represemtatlons, agreements, arrangements, or understandjngs, oral or Wntten, betwseen thc parnes

. relahng to:the subject matter of this Assurance wlnch are not ﬁﬂly expressed herelx or attached

- hereto..

- 1.2'. 1 8 :,-Nothing in this Assurance or the ucompmﬁn Agreed Order shall he consh'ued to.:

. -{: waive: a:ny clalms of Sovereign Immumty the State may bave i any achon or procefding. -

13, COMPLIANCE WITH ALL LAWS, REGULATIONS AND RULES
% -

13.1  Nothing in this Assurance and the accqmpa;_lying Otder shall be condtrued as
relieving Respoﬁdent of the obligation to cémply with all state and federal laws, reghlations and
| rules. |
14, FILING OF ASSURANCE

1401 Followmg the execution of this Assurance, the Attorney General shalf file in- the :
) Cnmnt Court for Davxdson County a Petition, Agreed Order and this Assurance for the Court’s -
i approval Rcspondcnt hereby wmves any and all nghts whach 11: may have to be heard .. |
- connection with judicial proceedings upon the Petition. Respondent agrees to pay ajl costs of

e

11"

i R e T,



- Imanagers, agents, asmgns, rcpxcsexitatwes employees panners subs:ldlanes aﬁ:’lha

behalf,

of this Assurance

dan 15 20602 11:01
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- filing such Pcuuon Assurancc and Agreed Order Slmultaneously with the execfition of this’

Assurame, Rcspondent shail execute an Agreed Order. Tb.ts Assurance ig made #part of and is°

Assurance and Agreed Qrder w:thuut further notice.

15. APPLICARBILITY OF ASSURANCE TO RESPONDENT
AND ITS SUCCESSORS
w_-

; mcorporated mto the Agreed Order The Respoudent agree that it consents to the entry of this -

151 Rcspondent agrces that the duties, responsibilities, burdens and obhgahons

undertakcn m connection with thig Assurance shall apply to it, each of their officers,

S 16. NOTIFICATION TQ STATE -

SRR { ok For five (5) yeats following execution of thxs Assurance Rcspondent

directors,

, patents,

' rela:ted entmes , joint venturers, petsons or other entmes it controls MANAges or openfates, its

successors.and asmgns, and to other persons or entities acting directly or mdirectly gh.its nrtheir-,;

the Ofﬁce of the Attomey Genetal, m writing, at least thirty (30) days prior to the effd ctwe date uf |

any proposed changes m its coxporate structure, such as dtssolutmn, assxgnment, or sale resulting

m tha emerge,uce of a successor corporanon or-firm, the creatmn or msso]utmn or subsidiaries, or

162 Any notices required to be sent to the State or the Respondent by ﬂns

any other changes in Respondent’s status that may affect comphancc with obligations|arising out

Assurance

shall be sent by Umted States mail, cerfified mail return re:cexpt requested or other natnonally

recogmzed courier scmce that prowdes for tracking services aud 1dent1ﬁcat10n of the person

sagmng for the document The documents shall be sent to the : following addresses

“12~
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. ... Hor the State:

Deputy Attomey General
~ Office of the Attorney General
Consumer Advocate and Protection Dmmn
Post Office Box 20207
Nashville, Tennessee 37202~0207
e Telephom (615) 741-1671

Fer the_ Respondent:

"'Dmu;rg LY ﬂr:\:_ -

$0 20p DL
' S\'u-lj.i VA Weq Tw 37653’

17. COURT COSTS

17.1 A,ll costs assoclated \’V]th the Aling and dxstnbutmn of this Assurance and any other :
quenta] COSES/OT § cxpenses mcurxed thereby shall be bome by Respondent. No copts shall be .-
taxed agamst the Statc as prowded by TENN. CODE ANN. § 47—18-1 16 Furﬂlcr no &scrcuonmy

. . costs sha]l bc tdxecl to the State

“13"




Jan 15 2003 11:01

FOR THE STATE OF TENNESSEE:

Attorney Geneml and Reporter
" B.P.R. No. 010934

i

- JE ié_ﬁy L HILL Semior Counsel, B.P.R. No. 16731
HARRELL Assistant Attorney General, B.P.R. No. 24470
Oﬂice of the Attomey General of Tennessee
- Consumer Advocate and Protection Division
" Post Office Box 20207
Nashville, TN 37202-0207

- Telephone: (615) 741- 4657 _

- Facsimile: (615) 5_12-2910

jeff.hill@ag.tn, -
- branthameli@a .tn. ov




Approved by

‘ AN
JMENT, DIRECTOR
Division of Consumer A ffairs

- Department of Commerce and Insurance .

"7 77 900 Tames Robertson Parkway .

- SthFloor, Davy Crockett Tower -
Nashville, TN 37243-0600 '
(615) 741-4737

Jan 15 2009

11:01
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- FOR RESPONDENT:

Name: Davz > . DA L. —

Title: oo g _ _ , o
‘David Dail doing business as Shady Valley Country Store
110 Highway 133, Shady Valley, Temmessee 37604
Phome: i3 - 22G- 232 S

Facsimile: {23, 2¢.. 205y

Email: DgoazC @ wedenws, . €Oy

11:0

P.1d




